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In This Issue
Employers falling into
the large-scale
retrenchments category
(more than 50
employees) should
consult their advisors
before commencing
with the process since
the time lines that
employers must bear in
mind can be
complicated.
Large-scale retrenchments in terms of section 189a of the
labour relations act 66 of 1995

LARGE SCALE
RETRENCHMENTS
(Excerpts from a full article compiled by Andre Rabe and Daniel Q. Berry,
GEO Official, July 2019)

Employing an
experienced facilitator will
ensure all procedures are
followed correctly,
minimising any risk of
legal action against the
employer.

In this Part 2 of our 3-part series on retrenchments, we discuss the
prescribed processes to be followed in large scale retrenchments,
where an employer employs more than 50 employees.
As in any retrenchment process, it is worth noting the following:
Should the employer wish to retrench employees it must do so
based on justifiable reasons.
The consultation process may enable the employer to minimise
the impact of retrenchments, and even get the employees’ buyin and co-operation.
An employer will be able to defend any claims brought by
employees alleging that their dismissal was procedurally or
substantively unfair.

SECTION 189A APPLIES TO LARGE SCALE
RETRENCHMENTS.

___________________
GEO members are advised
to subscribe to the CIRIS
internet labour law advice
site. It provides valuable
information on all matters
related to Labour Law.
Contact Andre Rabe on
0824910708 or email him
on andrer@geo.org.za

This retrenchment is either handled with the assistance of a
facilitator appointed via the CCMA or without a facilitator.

WITH A FACILITATOR
The employer (or a consulting party representing the majority of
employees) can choose to request that the CCMA appoint a
facilitator, in which case the employer would need to:
Issue a Section 189(3) notice;
Embark on facilitated consultations of at least 60 days – up to
three meetings;
Issue notice of termination at the end of the 60 day period only.
Dissatisfied employees may embark on a protected strike in terms of
Section 64 of the Labour Relations Act or refer a dispute to the
Labour Court based on substantive fairness. The employees would
have to decide on one of the two routes (Labour Court or Strike) if
dissatisfied with the SUBSTANTIVE REASONS FOR THE
DISMISSAL.

___________________

WITHOUT A FACILITATOR

Visit our site:

Employers may choose to undergo the consultation process without
a facilitator, in which case:
The parties would consult until they reach an agreement;
The parties will refer a dispute to the CCMA once a period of 30
days has lapsed from the date on which the section 189(3)
notice was issued;
The employer may then issue a notice of termination once a
certificate has been issued - or 30 days has lapsed - since the
matter was referred to the CCMA.

www.geo.org.za

CIRIS website:
www.cirisonline.net

REMEDIES
The employees may bring an application to the Labour Court (LC):
Prior to dismissal alleging procedural unfairness.
Employees have the option to strike or approach the Labour
Court if they are of the view that the retrenchment was
substantively unfair.

PREFERRED APPROACH
Involving a facilitator is the preferred approach, as:
It ensures that the process is facilitated by a Commissioner
appointed by a statutory body, i.e. CCMA.
Involvement of a commissioner creates a sense of fairness and
ensures that the process complies with the courts expectations
of adequate consultation.
Emotion is removed from the process, providing the parties with
an unbiased mediator.
The facilitator’s minutes are also filed and may be considered
by the court should there be litigation later on.
Most facilitated retrenchments do not end up in litigation.
Should any questions arise from the above or further advice be
required, kindly contact the author of the above, Andre Rabe
(Chairperson GEO 082 491 0708) for further assistance.

Regards
Andre Rabe

E-LEARNING –
INITIATING
DISCIPLINARY
HEARINGS
The benefits of this online
course are:
-Cost effective
no venue, food or travelling
costs;
-Learner paced
delegates work through the
material at their own speed;
-No work disruption
delegates at work;
-Convenient
delegates can pause or
continue the course at any
stage;
-Multiple devices
the course can be paused
and continued on other
devices e.g. home PC or
smart phone;
-Content can be
downloaded;
-Content can be
customised;
-Learner progress is
monitored and reports
provided.

Although the POPI Act was signed into law a few years ago, it has taken
some time for the Information Regulator to be appointed and for the POPI
regulations to be published. These were published in the Government
Gazette on 14th December 2018 42110, RG 10897, GN 1383.
Section 114 (1) of the Act states that:
"All processing of personal information must within one year after the
commencement of this section be made to conform to this Act".
Essentially, this means that all businesses must be compliant by the end of
2019. Responsible persons* that fail to comply with the POPI Act stand to be
fined up to R10 000 000 or face 10 years in prison.
A “responsible person” means a public or private body or any other person
which, alone or in conjunction with others, determines the purpose of and
means for processing personal information. Ultimately the person held
responsible will be the Managing Director or CEO of the errant company.
The GEO has spent the better of 2018 designing a POPI implementation
process and is ready to provide this to members that are not POPI
compliant.

0861 436 436

To see a demo of the
course select the
following link:
E-Course Initiating
Disciplinary Hearings Power Point

To access the course
contact Andre Rabe on
082 491 0708 or email:
andre@geo.org.za

We have designed an ELearning course covering
how to initiate professional
disciplinary hearings. The
online course is designed
for any manager or
supervisor that may be
required to act as an
initiator in disciplinary
hearings.

