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In This Issue
An employer
contemplating
retrenchments should
always follow the
prescribed consultation
process, ensuring
retrenchments are
based on justifiable
reasons.

Guidelines for retrenchments in terms of section 189 of The
labour relations act 66 of 1995

Valid Reasons For Retrenching
Employees.
(Excerpts from a full article compiled by Andre Rabe and Daniel Q. Berry,
GEO Official, July 2019)

In South African law an employer is permitted to retrench employees
due to economic and business conditions, provided that the
employer follows the correct consultative procedure and the
dismissals are based on fair and justifiable reasons. A distinction is
made between employers that employ fewer than 50 employees
and those that employ 50 or more.

The process may assist
the employer to minimise
the impact of
retrenchments, and even
get the employees’ buy-in
and co-operation.
Furthermore an employer
will be able to defend any
claims brought by
employees alleging that
their dismissal was
procedurally or
substantively unfair.
To ensure the
retrenchment processes
are conducted in a fair
and professional
manner, consult a GEO
official.

Our October issue will deal with Section 189(3), which covers the
retrenchment of fewer than 50 employees. In November we will
explain Section 189A, which applies to large-scale retrenchments.
'Retrenchment' is defined as an activity to legally terminate any
employment contract with the employee by offering a compensation
package. It is a form of dismissal viewed as a no fault-dismissal.
All reasons for retrenchment can be attributed to one or more of the
following: Structural; Economical; and/or Technological.

STRUCTURAL:
As companies evolve, more practical approaches to business are
often considered. Such approaches can lead to operational and/or
structural changes. Companies may realise through such exercises
that specific functions, such as managerial functions, have become
redundant. Upon realisation of such and consideration of all
relevant aspects, a company can embark on Section 189
procedures. One might think that outsourcing a function would form
part of this.

___________________
GEO members are advised
to subscribe to the CIRIS
internet labour law advice
site. It provides valuable
information on all matters
related to Labour Law.
Contact Andre Rabe on
0824910708 or email him
on andrer@geo.org.za

Note: There needs to be a real necessity towards outsourcing – it
must not be limited to a cost saving exercise. Should outsourcing
simply replace staff, for example, which indicates that company
infrastructure would still be utilised to assist outsourcing, a Section
197 transfer would result in an automatic unfair dismissal. Some
companies are of the view that functions that do not form as an
integral part of the business can easily be outsourced. This is a
dangerous mind-set to adopt. If any function forms part of a
business, even if it is not part of the main business of the company,
outsourcing should not be lightly considered.
Businesses evolve or grow through constant change which may
include restructuring. When faced with a restructuring exercise that
would ultimately not adversely affect any of the affected parties, it is
advised to first informally consult with affected employees prior to
implementing a Section 189 process. Should the parties
unreasonably refuse, they may be retrenched without any obligation
on the employer to extend a severance package to the affected
employees. When viable alternatives are offered and subsequently
rejected, severance packages become optional.
When affected parties however might be adversely affected, the
restructuring exercise must ultimately be reasonable and necessary
for the growth or evolution of a company. The proposed restructure
must be justified with valid and fair reasons.

___________________

ECONOMICAL:
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In the event of a company facing financial hardships or experiencing
loss of income, a company may, subsequent to consideration of
decrease in other less vital aspects in the business, such as
marketing, social events, etc. consider decreasing their staff
complement.

TECHNOLOGICAL:
Companies across South Africa are increasingly implementing
technological advancements to their relevant industries. As a result
of such implementation, the need for staff might decrease. Equally, it
might also and simply be needed for staff to be trained to be able to
effectively utilise the newly implemented technology. When,
however, the implemented technology completely nullifies the use of
staff, it becomes necessary to consider retrenchment of such
relevant staff members.
Regards
Andre Rabe
0861 436 436

E-LEARNING –
INITIATING
DISCIPLINARY
HEARINGS
We have designed an ELearning course covering
how to initiate professional
disciplinary hearings. The
online course is designed
for any manager or
supervisor that may be
required to act as an
initiator in disciplinary
hearings.
The benefits of this online
course are:

Although the POPI Act was signed into law a few years ago, it has taken
some time for the Information Regulator to be appointed and for the POPI
regulations to be published. These were published in the Government
Gazette on 14th December 2018 42110, RG 10897, GN 1383.
Section 114 (1) of the Act states that:
"All processing of personal information must within one year after the
commencement of this section be made to conform to this Act".
Essentially, this means that all businesses must be compliant by the end of
2019. Responsible persons* that fail to comply with the POPI Act stand to be
fined up to R10 000 000 or face 10 years in prison.
A “responsible person” means a public or private body or any other person
which, alone or in conjunction with others, determines the purpose of and
means for processing personal information. Ultimately the person held
responsible will be the Managing Director or CEO of the errant company.
The GEO has spent the better of 2018 designing a POPI implementation
process and is ready to provide this to members that are not POPI
compliant.

-Cost effective
no venue, food or travelling
costs;
-Learner paced
delegates work through the
material at their own speed;
-No work disruption
delegates at work;
-Convenient
delegates can pause or
continue the course at any
stage;
-Multiple devices
the course can be paused
and continued on other
devices e.g. home PC or
smart phone;
-Content can be
downloaded;
-Content can be
customised;
-Learner progress is
monitored and reports
provided.
To see a demo of the
course select the
following link:
E-Course Initiating
Disciplinary Hearings Power Point

To access the course
contact Andre Rabe on
082 491 0708 or email:
andre@geo.org.za

