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In This Issue
Recent legislation
amendments

Recent changes were brought to the legislature with regard to
Employment Law. Specifically affected is the implementation
of the National Minimum Wage Act as well as the amendments
brought to the Labour Relations Act with regards particularly to
Paternity Leave and the effects of such on Family
Responsibility Leave.
An article written by Daniel Q. Berry | BCom (LLB) Law, Senior
Official of the Guardian Employers Organisation, Labour Court
and Litigation Manager ‘RECENT AMENDMENTS TO THE
LEGISLATURE WITH REGARD TO EMPLOYMENT LAW’
appears in totality on the GEO LinkedIn Page with all due
acknowledgements, references and examples.

___________________
GEO members are advised
to subscribe to the CIRIS
internet labour law advice
site. It provides valuable
information on all matters
related to Labour Law.
Contact Andre Rabe on
0824910708 or email him
on andrer@geo.org.za

Below is an edited excerpt.

PROCLAMATION OF THE NATIONAL
MINIMUM WAGE ACT:
On 1 January 2019, the National Minimum Wage Act
(NMWA) came into effect, the result being that the
nationwide minimum wage is increased to R20 per hour
or, alternatively, R3500 per month.
However, the National Minimum Wage will be phased in
for farm workers, forestry workers, domestic workers, the
welfare sector and care workers, as they are vulnerable to
disemployment.
What this effectively means is that employer must pay
wages to its workers that are no less than the national
minimum wage. The payment of a national minimum
wage cannot be waived and the national minimum wage
takes precedence over any contrary provision in any
contract, collective agreement, sectoral determination or
law, except a law amending this Act.
An employer or an employers’ organisation registered in
terms of section 96 of the Labour Relations Act, or any
other law, acting on behalf of a member, may, in the
prescribed form and manner, apply for an exemption from
paying the national minimum wage. As I understand it,
such Applications for Exemption can be brought to the
National Minimum Wage Commission as the Commission
considers all aspects concerned with the National
Minimum Wage. (The National Minimum Wage Bill and
The Functions of the Commission appear in the following
Governement Gazette link.)
It must further be specifically noted that persons employed
under learnerships are automatically exempt from the
NMWA. Regulation 3 of Sectoral Determination 5 remains
in effect and is highlighted in the NMWA. Relevant
allowances applicable to learners are provided under
Schedule 2 of the NMWA.

PARENTAL AND ADOPTION LEAVE:

All aspects relevant to maternity leave remain in effect and
have not been amended. For practical purposes, I will
refer to the terms “primary” parent/caregiver and
“secondary” parent/caregiver. It must however be noted
that these terms do not suggest that one parent is more
important than the other.
Employees, particularly secondary parents/caregivers,
are, effective 1 January 2019 as per the Labour
Amendment Act (LAA) entitled to 10 days’ paternity leave
subsequent to the birth of their offspring.
The above however also includes provisions for 10 weeks
of parental adoption leave if the baby is under the age of 2
years (applies to one parent only) and surrogacy
(commissioning parental) leave.
THE LABOUR AMENDMENT ACT (LAA)

Section 25A provides the necessary guidance in the
event of a parent applying for parental leave. As
mentioned, an employee applying for parental leave
would be entitled to 10 consecutive days’ unpaid
leave.
Section 25B provides an employee who is an
adoptive parent of a child below the age of two with
an entitlement to 10 weeks’ consecutive leave or,
alternatively, an adoptive parent may apply in terms
of Section 25A for parental leave.
Section 25C provides an employee who is a
commissioning parent in a surrogate motherhood
agreement with an entitlement to claim 10 weeks’
consecutive leave or, alternatively, such a parent
may apply in terms of Section 25A for parental leave.
The primary parent (mother, elected adoptive parent or
elected commissioning parent) would either be entitled to
maternity leave, adoptive leave or commissioning
parental leave. The secondary parent (either the father or
the alternative adoptive parent or alternative
commissioning parent) would be entitled to parental
leave as both parents cannot expect to claim maternity
and/or adoptive leave.
All other aspects relevant to the application process or
alternatively as to how it would be implemented in
practice are contained in the Act.
The question now is whether secondary parents would
still be able to claim family responsibility leave and
therefore be able to claim paid leave from their employer.
Effectively, an employer is under no obligation to grant
family responsibility leave as Section 27(2)(a) has been
repealed, meaning that family responsibility leave may
not be claimed in the event of the birth of one’s child/ren.
Nothing, however, prohibits parties from agreeing to a
shorter paid period should this be practical. Such
agreements must nonetheless be highlighted to the
Unemployment Insurance Fund.
A contractual clause highlighting the above issues would
therefore include, among annual, sick, maternity and
family responsibility leave, paternal, adoptive or
commissioning parental leave.
Regards
Andre Rabe
GEO Chairman
0861 436 436

Although the POPI Act was signed into law a few years ago, it has
taken some time for the Information Regulator to be appointed and
for the POPI regulations to be published. These were published in
the Government Gazette on 14th December 2018 42110, RG 10897,
GN 1383.
Section 114 (1) of the Act states that:
"All processing of personal information must within one year after
the commencement of this section be made to conform to this Act".
Essentially, this means that all businesses must be compliant by the
end of 2019. Responsible persons* that fail to comply with the POPI
Act stand to be fined up to R10 000 000 or face 10 years in prison.
A “responsible person” means a public or private body or any other
person which, alone or in conjunction with others, determines the
purpose of and means for processing personal information.
Ultimately the person held responsible will be the Managing
Director or CEO of the errant company.
The GEO has spent the better of 2018 designing a POPI
implementation process and is ready to provide this to members that
are not POPI compliant.
Leandi Engelbrecht has been appointed to champion the POPI
implementation process.
We urge all members to contact Leandi on 0646947505 to arrange
a discussion.
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Visit our site:
www.geo.org.za

CIRIS website:
www.cirisonline.net

E-LEARNING –
INITIATING
DISCIPLINARY
HEARINGS
We have designed an
E-Learning course
covering how to initiate
professional
disciplinary hearings.
The online course is
designed for any
manager or supervisor
that may be required to
act as an initiator in
disciplinary hearings.
The benefits of this
online course are:
-Cost effective
no venue, food or
travelling costs;
-Learner paced
delegates work through
the material at their own
speed;
-No work disruption
delegates at work;
-Convenient
delegates can pause or
continue the course at
any stage;
-Multiple devices
the course can be paused
and continued on other
devices e.g. home PC or
smart phone;
-Content can be
downloaded;
-Content can be
customised;
-Learner progress is
monitored and reports
provided.

To see a demo of the
course select the
following link:
E-Course Initiating
Disciplinary Hearings Power Point

To access the course
contact Andre Rabe on
082 491 0708 or email:
andre@geo.org.za

